A s discussed in Part I of this column (D' Arruda, 2000) , the U.S. Equal Employment Opportunity Commission (EEOC) issued Americans with Disabilities Act (ADA) policy guidance in March 1999. Part I addressed requests for reasonable accommodations, job applicants and reasonable accommodations, and reasonable accommodations related to benefits and privileges of employment. Part II presents the remainder of the EEOC's policy guidance.
TYPES OF REASONABLE ACCOMMODATIONS RELATED TO JOB PERFORMANCE Job Restructuring
Job restructuring includes reallocating marginal functions the employee with a disability is unable to perform, and altering when and how the essential and marginal functions are performed. Employers can, but are not required to, reallocate essential functions. If an employer restructures a job as an accommodation to eliminate marginal functions, the employer may require the employee to assume other marginal functions the employee can perform.
Leave
The use of accrued paid leave is a form of reasonable accommodation. When using leave as a reasonable accommodation, employers should allow the employee to exhaust accrued paid leave before requiring the use of unpaid leave. Employers cannot automatically terminate an employee with a disability who needs additional leave after they have been on leave for a certain time. Such "no fault" policies must be modified unless the employer can show another effective modification would enable the employee to perform the essential functions of the job, or granting additional leave would cause an undue hardship. However, employers do not have to provide paid leave beyond that provided to similarly situated employees.
Employees granted additional leave as a reasonable accommodation are entitled to return to their same position, unless the employer can show holding the job open would cause an undue hardship. In that case, employers must consider whether there is a vacant, equivalent position, for which the employee is qualified, that can be left open throughout the period of leave. If such a position exists, the employee must be reassigned to the new position, and subsequently return to the new position at the conclusion of the leave.
An employer may not penalize an employee for work missed during leave taken as a reasonable accommodation; otherwise, the reasonable accommodation would be ineffective. Employers are not required to provide the preferred accommodation; but the accommodation provided should allow the employee to remain on the job, should be effective and eliminate the need for leave, and should not interfere with the employee's ability to receive health care treatment. Employers, however, are obligated to restore employees' full duties or return employees to their original position after they no longer need the accommodation.
If both the ADA and the Family and Medical Leave Act of 1993 (FMLA) (U.S. Department of Labor, 1993) apply to an employee, an employer must determine the employee's rights under each statute and then determine if there is any overlap. Generally, FMLA entitles eligible employees to: • 12 weeks of leave per 12 month period. • Be returned to the same position or an equivalent one. • Continued health insurance as long as the employee pays the premiums.
Generally, accrued paid leave should be used first, and then unpaid leave may be granted. Whichever LEG A L ISSUE S statute, FMLA or ADA. has the greatest benefits controls .
Modified or Part Time Schedule
A modified or part time schedule can serve as a reasonable accommodation even if such schedules are not provided to other employees. unless the company can show an undue hardship. If modification or part time scheduling would cause an undue hardship, the employer must consider whether reassignment to a vacant position would enable the employee to work the hours requested. As with leaves, if the employee is covered by the ADA and FMLA. employers must determine the rights under both statutes separately, and then determine whether there is any overlap. Under FMLA, eligible employees can take leave intermittently or on a part time basis. when medically nece ssary. until they have used the equivalent of 12 work weeks . regardless of whether such a schedule would be an undue hardship under ADA.
Modified Workplace Policies
Employers may modify workplace policies when necessary to accommodate an employee with a disability. However, the employer only has to modify the policy for the employee with a disability. Such modifications could include modifying leave policies (e.g., providing additional leave) or attendance policies (e.g., allowing unscheduled vacation time). position, with or without a reasonable accommodation, unless reassignment would cause an undue hardship. The employee must be qualified for the new position, but the employer does not have to provide the training needed to acquire the neces sary skills. An employer would have to provide any training normally provided to an individual hired for or transferred to the position. Normally. reassignment is a last resort. and employers should consider first accommodations that enable the employee to remain in the current position. However. other accommodations need not be considered if the employer and employee voluntarily agree transfer is preferable.
Employers must reassign the employee to a vacant position. equivalent in terms of pay, status. and other factors. if the employee is qualified. If there are no vacant, equivalent positions, the employer must reassign the employee to a vacant, lower level position for which the employee is qualified. After reassignment to a lower position. the employer does not have to maintain the previous salary unless this is done for other employees. If more than one vacant position exists, the employer should place the employee in the position most similar to the current position . An employee with a disability must compete for any vacant position that constitutes a promotion.
Probationary employees are entitled to reassignment if they adequately performed the essential functions of the position, with or without a reasonable accommodation, prior to needing reassignment. If the probationary employee never performed the essential functions adequately, with or without a reasonable accommodation, the employee is not entitled to reassignment because the employee was never qualified for the current position. Such employees are similar to applicants applying for jobs for which they are unqualified. Applicants are not entitled to reassignment.
An employer who does not allow employees to transfer from one position to another must allow reassignment for an employee with a disability. unless there is an undue hardship. Moreover, the ADA does not limit the duty to reassign to vacancies within the employer's office, branch, agency, department, facility, personnel system. or geographical area. The extent of the search for a vacant position is limited only by undue hardship. An employer is obligated to inform employees of any vacancies for which they may be eligible. Employers should search for vacancies as quickly as possible, but the length of time will vary from employer to employer.
OTHER REASONABLE ACCOMMODATION ISSUES
Providing reasonable accommodations is a continuing duty. Some employees only need one type of reasonable accommodation, others may need multiple accommodations, while others may need one type now and another type later.
The ADA does not require an employer to change an individual's supervisor, but the ADA does not prohibit such a change. However, the ADA may require supervisory methods be changed as a form of reasonable accommodation. Additionally, work at home may be a reasonable accommodation if it is effective and does not create an undue hardship. If a job can be performed at home, employers still can deny a request to work at home if it would cause an undue hardship or if another accommodation would be effective.
An employer does not have to withhold discipline or termination of an employee who, because of a disability, violates uniformly applied conduct rules that are job related and consistent with business necessity. However, an employer must make reasonable accommodation to enable an otherwise qualified employee with a disability to meet such a conduct standard in the future, barring undue hardship, except when the punishment for the violation is termination.
Employers are not obligated to monitor medication or health care treatment. However, as a reasonable accommodation, employers may be required to provide an employee a break to take medication or to leave to obtain health care treatment. Furthermore, an employer must provide reasonable accommodation for an employee even if the employee fails to take medication, obtain health care treatment, or use an assistive device. If employees, with or without a reasonable accommodation, cannot perform the essential functions of the position or poses a direct threat in the absence of medication, treatment, or an assistive device, they are unqualified.
Employers must provide a reasonable accommodation needed APRIL 2000, VOL. 48, NO.4 because of side effects of medication or treatment related to the disability because reasonable accommodations extend to all limitations resulting from a disability. Likewise, any symptoms or related medical conditions resulting from the disability that cause limitations also may require reasonable accommodation.
Generally, employers do not have to ask whether reasonable accommodation is needed when an employee has not asked for it. Nevertheless, the employer should initiate a discussion about the need for reasonable accommodation if the employer: • Knows the employee has a disability. • Knows, or has reason to know, the employee is experiencing workplace problems because of the disability. • Knows, or has reason to know, the disability prevents the employee from requesting reasonable accommodation. The employer's obligation is fulfilled if the employee indicates no accommodation is needed. Employ-ers may ask employees with a known disability whether they need a reasonable accommodation when the employer reasonably believes the employee may need an accommodation.
Employers may not disclose that an employee is receiving reasonable accommodation because this usually leads to a disclosure the employee has a disability. The ADA prohibits disclosure of medical information except in certain limited situations, which do not include disclosure to coworkers. However, employees voluntarily may choose to disclose to coworkers their disability and any reasonable accommodation provided.
UNDUE HARDSHIP ISSUES
Claims of undue hardship must be based on an assessment of the current circumstances which show a specific reasonable accommodation would cause the employer significant difficulty or expense. Generally, undue hardship is determined based on the net cost to the employer. The determination is made based on the employer's resources, not a cost benefit analysis. Employers should consider any outside funding available when making the assessment.
If one reasonable accommodation causes an undue hardship but another effective reasonable accommodation does not, the employer must provide the effective accommodation. Modification of work hours may cause an undue hardship if it prevents others from performing their jobs. Additionally, an employer can deny a request for leave if there is no fixed date of return and the lack of a fixed return date causes an undue hardship. However, an employer cannot claim an undue hardship solely because the employee can only provide an approximate date of return. More-over, employers cannot claim undue hardship merely because the reasonable accommodation violates a collective bargaining agreement. The employer should seek a reasonable accommodation that will not violate the agreement. If there is not one, the ADA requires the employer and the union to negotiate a variance to the collective bargaining agreement.
An employer cannot claim undue hardship solely because a reasonable accommodation requires changes to property not owned by the employer. If the lease does not allow changes to the property, the employer should attempt to negotiate an exception to the contract. If no changes are allowed, the employer can claim undue hardship unless there is another effective reasonable accommodation that would not require property changes.
CONCLUSION
The answers to frequently asked questions in the policy guidance provide a great deal of useful information in working with employees. The examples enable the occupational health nurse to understand the application of the ADA to certain situations. Whether the occupational health nurse is experienced with working with the ADA or just learning about the ADA's application, the EEOC's policy guidance can be helpful. Occupational health nurses who handle ADA issues need to read the policy guidance to avoid potential violations.
